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manded by his absolute wants, and it is not to be questioned that the im- 
munity from punishment and disgrace is a matter of far more importance 
to his welfare. It has accordingly been held that reasonable attorney's 
fees in defence of a criminal action brought against an infant are neces- 
saries." 

In Dillon v. Bowles, 77 Mo. 603, an infant heir was held not liable to con- 
tribute to the compensation of an attorney who successfully conducted liti- 
gation on behalf of the infant and certain adult heirs to set aside will of 
ancestor. 

The general rule is that counsel fees in civil cases not involving the arrest 
of the infant's person, are not included in the catagory of necessaries, since 
they do not directly concern the person of the infant. The making of such 
contracts should be left to the infant's guardian. Phelps v. Worcester, 
11 N. H. 51; note 18 Am. St. Rep. 655-656. 



Adjoining Landowners — Lateral Support — Notice of the Nature of 
the Proposed Excavation. — In an action for damages for depriving the 
soil under plaintiff's wall of its lateral support by negligence of defendant, 
while excavating for a new building on an adjoining lot, the trial court 
instructed the jury as follows: 

"While there is evidence that the plaintiff knew that the defendant was 
going to excavate and build, the defendant still owed to her the duty to tell 
her of the extent of his proposed plan" — that is of the manner and depth 
of his proposed excavations. Held, not error. Davis v. Summerfield 
(N. C), 42 S. E. 818. Citing Larson v. R. Co. (Mo.), 16 L. R. A. 330, 33 
Am. St. 446; Spohn v. Dives, 174 Pa. 474; Hammond v. Bchiff, 100 N. C. 
161; Jones, Easements, sec. 610. 

Per Clark, J: 

"The true rule deducible from the authorities seems to be that while the 
adjacent proprietor cannot impair the lateral support of the soil in its 
natural condition, but is not iequired to give support to the artificial bur- 
den of the wall or building superimposed upon the soil, yet he must not 
dig in a negligent manner, to the injury of the wail or building; and it is 
negligence to excavate by the side of the neighbor's wall, and especially to 
excavate deeper than the foundation of that wall, without giving the owner 
of the wall notice of that intention, that he may underpin or shore up his 
wall, or relieve it of any extra weight on the floors; and the excavating 
party should dig out the soil in sections at a time, so as to give the owner 
or the building opportunity to protect it, and not expose the whole wall 
to pressure at once. The defendants did not give any notice of the nature 
of their proposed excavation, and the evidence justified the jury in finding 
them guilty of negligence." 

We note this decision as a distinct step forward in the law of lateral 
and subjacent support. Whatever may be its merits as a rule of action, 
we do not hesitate to express our doubts as to its soundness upon prece- 
dent. Not one of the cases cited by the learned judge, supports the ruling. 
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In Larson v. JB. Co., it was in evidence that defendant notified plaintiff that 
a certain mode of proceeding was to be pursued and thus led him to act on 
that hypothesis. In Spohn v. Dives, the point is not even mentioned in the 
syllabus or the brief per curiam opinion affirming the judgment of the trial 
court. Hammond v. Schiff, as we read it, discloses no such ruling. The 
weight of authority is in favor of the proposition that notice should be 
given of the intent to excavate, but we have found no decisions to justify 
the refinement of the doctrine laid down in the principal case — that notice 
must also be given of the extent, manner and depth of the proposed exca- 
vations. 



Landlord and Tenant — Right to Manure on Leased Premises. — Mr. 
Justice Holmes, late Chief Justice of the Supreme Court of Massachusetts, 
and by recent appointment an Associate Justice of the United States 
Supreme Court, is famous for the brevity and succinctness of his opinions. 
As a rule, judges who cultivate brevity do so at the expense of strength 
and clearness, but Mr. Justice Holmes' opinions are happy exceptions. 

Below we print a recent opinion of his, in full, on the subject of the rights 
of landlord and tenant, respectively, to the manure made on the leased 
premises. 

In Virginia, it is provided by statute (Code, sec. 2779), that manure 
made "in the ordinary course of husbandry" shall not be removed by the 
tenant. This statute is probably declaratory of the common law, and it 
may be that it is subject to the exception made in the subjoined opinion — 
that is, 'where more cattle are kept than the leased premises are capable of 
supporting, and they are kept there and fed upon purchased food, for some 
other purpose than is incident to agriculture, a different rule applies.' The 
case is Nason v. Tobey, 65 N. E. 389. 

Holmes, C. J: "This is an action for the conversion of some manure, 
brought by an outgoing tenant against his landlord. On the plaintiff's 
testimony he had piled up in the cellar of the barn and outside, when he 
left, thirty-five cords of manure, two cords of which he purchased, and the 
rest of which was made during his tenancy, more than half, it would seem, 
at the lowest estimate, from hay and grain bought by him. The plaintiff 
was engaged in the milk business, and seems to have had more cattle on 
the farm than it could have supported. When he undertook to treat the 
manure as his own, the defendant claimed it and forbade him to sell it. 
At the trial the presiding justice ordered a verdict for the defendant, and 
the plaintiff excepted. We are of opinion that the exceptions must be sus- 
tained. Undoubtedly manure made in the ordinary course of husbandry 
belongs to the landlord. Daniels v. Pond, 21 Pick. 367, 32 Am. Dec. 269. 
And it may be that under some circumstances it would belong to him, even 
if made from hay furnished by the tenant. Lassell v. Reed, 6 Greenl. 222; 
Lewis v. Lyman, 22 Pick. 437, 442. But when animals are collected on 
land in excess of the number which it is capable of supporting, and they 
are kept there and fed upon purchased food for some other purpose than as 
incident to agriculture, a different rule applies. Pickering v. Moore, 67 



